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The appel |l ant contends that his conviction for
unaut hori zed possession of a firearmwas wongfully obtained
because: (1) the Information was legally insufficient; (2) the
judge's instructions to the jury were faulty; and (3) the trial
judge wongfully denied appellant's notion to suppress the
firearm For the reasons set forth below, this Court wll

reverse the judgnent bel ow

FACTUAL BACKGROUND

On July 7, 1991, Benjam n Sol di ew, appellant, Cedric
Rouse and Desnond Bryan were driving on Nadir road in a Mazda
bel onging to, and driven by, appellant. They were stopped by
police officers who observed the car passing several others in a
no passing zone. One officer alleges that he saw sonme kind of
"activity" between the driver and the front seat passenger and
t hen saw t he passenger bend forward nonmentarily. Al three
occupants of the car were ordered out and requested to stand by
t he police vehicle, which was parked about five feet behind the
Mazda. Wiile one officer wote out a ticket for the traffic
violation, the other officer approached the Mazda and shone a
flashlight under the front passenger seat, where he observed a

handgun. Appellant and the front seat passenger, Rouse, were
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arrested, and the back seat passenger was rel eased after it was
confirmed that he had nerely gotten a ride fromthe others.

Appel  ant and Rouse were charged in a single
Information dated July 16, 1991 with the unlawful transportation
of a firearm pursuant to Title 14, Section 2253(a) of the Virgin
| sl ands Code, which reads in part:

Whoever, unless authorized by |aw, has,

possesses, bears, transports or carries

ei ther openly or conceal ed on or about his

person or under his control in any vehicle of

any description any firearm. . . |oaded or

unl oaded, may be arrested w thout a warrant
On Novenber 6, 1991, the trial court held a suppression hearing
in response to notions filed by the defendants and deni ed both
defendants' notions. The court |later granted Rouse's notion for
j udgnment of acquittal, concluding that there was insufficient
evi dence upon which a jury could reasonably find himguilty of
transporting a firearm Appellant's case was submtted to the

jury on May 21 and 22, 1992, and the jury returned a verdict of

guilty. Judgnment was entered agai nst appellant on July 22, 1992.

DI SCUSSI ON
The | egal sufficiency of the indictnment
For an Information to be valid it nust contain the

el enents of the offense charged, it nust fairly informthe
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def endant of the charge, and nust allow himor her to plead
doubl e jeopardy as a defense to future prosecution of the sane
offense. United States v. Shirk, 981 F.2d 1382 (3d Cr. 1992);
United States v. Daniels, 973 F.2d 272 (4th G r. 1992).

Count 11 of the appellant's Information reads:

On or about July 7, 1991, in St. Thonas,

Virgin Islands BENJAM N SOLDI EW resi di ng at

26 G Lindbergh Bay, St. Thomas, Virgin

| sl ands did without authority of |aw did

transport in a vehicle a firearmeither

| oaded or unl oaded either openly or

conceal ed. . ..

Appel I ant contends that the Information is legally

i nsufficient because it fails to include the statutory phrase "on
or about his person or under his control." However, this

I nformation nmeets all of the criteria required by United States
v. Shirk, 981 F.2d at 1382. The trial judge instructed the jury
that the elenents of this crime were : 1) the place and date; 2)
that the defendant possessed the firearmin the vehicle; and 3)
that the possession was not authorized by law. The phrase

al | eged by appellant to render his Information fatally defective
is not a material elenment, but rather is nmerely a further
description of the manner in which a defendant m ght carry or
transport a firearm

Furthernore, even if the absence of this phrase did

render the Information insufficient, appellant has not raised
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this issue in atinely manner. Rule 12(b) of the Federal Rules
of Crimnal Procedure requires any objection based on the
insufficiency of a pleading to be raised prior to trial. United

States v. Laverick, 348 F.2d 708 (3d Cr. 1965). Since appellant

did not do so, this defense is considered wai ved.

The trial court's instruction on constructive possession

Jury instructions are normally reviewed under a
standard of abuse of discretion. Savarese v. Agress, 883 F.2d
1194 (3d Cir. 1989). The appellate court nust determ ne whet her
the instructions given accurately reflect the |l aw and whet her the
charge accurately and fairly submts the issues to the jury
wi t hout m sl eading or confusing it.

The appel l ant asserts that the trial court erred in
instructing the jury on constructive possession of a firearm
under section 2253(a) of the Virgin Islands Code. Appellant's
principal authority for this contention is Governnent of the
Virgin Islands v. Etienne, 810 F. Supp. 659 (D.V.Il. 1992), which
concluded that it was error as a nmatter of law for the trial
court to charge both constructive and actual possession. I1d. at
664. However, Etienne was expressly overturned by the third
circuit. United States v. Xavier, 2 F.3d 1281 (3d Cr. 1993).

In Xavier, the court held that "[i]f we were to interpret 'under
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his control' to nean only actual possession, we would render the
phrase superfl uous because the statute separately proscribes
actual possession, either open or concealed.” |d. at 1289.

Thus, the trial court did not err in instructing the jury on

constructive possession.
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Deni al of appellant's notion to suppress

The Fourth Amendnent of the United States Constitution
protects citizens from unreasonabl e searches and seizures. In
nost cases, the police are required to obtain a warrant before
conducting a search. An exception has been nade for the search
of autonobiles in which the police have probable cause to believe
that there is contraband or evidence of a crine. Carroll v.
United States, 267 U. S. 132 (1924). A |lower standard, that of
"reasonabl e suspicion” is applied only if the officers have a
reasonabl e belief that their safety is threatened. Terry v.
Chio, 392 U S. 1 (1968). Stopping a car for violation of a
traffic offense does not, by itself, give the police authority to
search the vehicle. United States v. Lott, 870 F.2d 778 (1st
Cir. 1989). Rather, the police nmust be able to articul ate
specific facts fromwhich they reasonably believed the
i ndi vi dual s were arnmed and dangerous and that any weapons were
accessible to the defendant. M chigan v. Long, 463 U S. 1032
(1983). Alternatively, an exception has been nmade to the warrant
requi renent when contraband is lying in "plain view' of the
police, provided that they are legitimately there in the first
place. Horton v. California, 496 U S. 128 (1990).

There is no question here that the Mazda bei ng driven

by the appellant was legitimtely stopped. The next query,



D.C. Cim App. No. 92-108

Opi nion of the Court

Page 8

therefore, is whether the police needed a warrant to | ook into
the vehicle or whether this search fell within an exception to
the warrant requirenent, e.g., where contraband or other evidence
inavehicleis in "plain view" Although neither party
addressed this issue in its brief, nor the trial court inits
deni al of suppression, the Governnent conceded at argunent that
the gun was not lying in plain view and that there was, in fact,
a search of the vehicle. The next issue to be addressed,
therefore, is whether the police were justified in searching the
vehi cl e.

The Governnent argues that the police had a reasonabl e
fear for their safety because of supposedly suspicious novenents
of the defendants once they stopped the car, particularly that of
t he passenger bending over. They argue that the search was
therefore valid under Mchigan v. Long, 463 U S. at 1032, which
extended the frisks allowed by Terry v. Ohio to autonobile
searches. This argunment seens to be belied, however, by the fact
that the officers did not treat the defendants as though they
posed any danger. They did not frisk the defendants when they
got out of the car. Instead, one officer stood with themwhile
he wote out a ticket for the traffic violation, while the other

officer searched the car. This evidence does not denonstrate a
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belief that the police considered the defendants to be armed and
danger ous.

Under Carroll, a car cannot be stopped and searched
wi thout a warrant unless there is probable cause to believe that
contraband is being transported. Carroll does not authorize the
police sinply to stop a car for a traffic violation and then
search it. The officers in this case did not articulate an
obj ectively reasonabl e basis to believe when they stopped the car
that it contained contraband of any kind. The activity w tnessed
by O ficer Bellot could not reasonably give rise to a |egal
search; there are, after all, many legitimte reasons for a
passenger in a car to | ean forward.

The pertinent question is whether the officers had a
| egal basis for the search at the tinme it was conducted -- not
whet her subsequent findings appear to justify the search. From
this record, and based on the concessi ons made by the Governnent
on appeal !, we cannot find that the police had probable cause to
search the car for contraband nor that the police officers
articul ated a reasonabl e basis for their belief that the

appel Il ant was arned and dangerous. Therefore, the search of the

1. It appears that the record m ght support a finding that the
gun was in plain view. 1In light of the Governnment's concession
that the gun was not in plain view, we do not reach the question
whet her the record woul d support uphol ding the search on the
basis of the plain view exception.



D.C. Cim App. No. 92-108
Opi nion of the Court
Page 10

autonobile was illegal, and the gun found during that search
shoul d have been suppressed.

This finding requires reversal of the conviction. Upon
a finding of constitutional error, an appellate court may affirm
a conviction if the error is found to be harm ess. See 28 U. S.C
2111. The inproper adm ssion of evidence is subject to a
harm ess error analysis. To find an error harnl ess, the
appel l ate court nust determ ne beyond a reasonabl e doubt that the
error did not contribute to the verdict. Chapman v. California,
386 U.S. 18 (1967). 1In this case, adm ssion of the gun was not
harmess. 1In fact, it was the primary evidence relied upon by
the jury for its verdict. As such, its inproper adm ssion
requires reversal of the appellant's judgnment of conviction and
this matter is remanded to the Territorial Court for a newtrial.

An appropriate order will be entered.

FOR THE COURT:

/s/
THOVAS K. MOORE, CH EF JUDGE
DI STRI CT COURT OF THE VI R@ N | SLANDS

DATED: May _18th_, 1994
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